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This is a diversity case alleging breach of contract
and bad faith against an insurer, The Chio Casualty |nsurance
Conmpany, for failing to tender pronptly its policy limts.

OChio Casualty’s insured, Betty Jo Guffey, was the
driver of a car involved in a one-car accident that seriously
injured three passengers, including the plaintiff, John DeWalt.
The accident occurred on July 28, 1998, but Chio Casualty did not
tender its $25,000 policy limts to M. DeWalt until Septenber
23, 1999. At that tine, M. DeWalt rejected the policy limts
and proceeded to trial against Ms. Guffey, eventually winning a
verdi ct agai nst her on August 12, 2003, in excess of $4, 000, 000,
not including delay damages. After the verdict, Ms. Quffey
settled with M. DeWalt and assigned himany clains she had
agai nst Chio Casualty. M. DeWalt has brought this action
asserting Ms. Quffey’s bad faith clainms against Chio Casualty and

seeking to recover the unpaid amount of his verdict, $4,247, 362.



Ohi o Casualty has now noved for summary judgment,
contending that its actions in handling Ms. GQuffey’s clains do

not rise to the level of bad faith.

BACKGROUND

The facts here are undi sput ed.

In the early norning of July 28, 1998, Ms. Quffey was
driving a car owned and i nsured by her father when she ran off
the road and hit a tree on SR 901 in M. Carnel Townshi p,

Nor t hunberl and County. Ms. Quffey and the three passengers
riding with her, M. Dewalt, Megan Swi nehart, and Adam Fantini,
were seriously injured. Def. Mt. and Pl. Reply at {7 6-9.1

Ohio Casualty was notified of the accident on July 28,
1998. OChio Casualty’s claimfile indicates that, at that tine,
Chio Casualty had been told that M. DeWalt had been paral yzed
fromthe neck dowmn and was on a respirator; that M. Sw nehart
had suffered a broken neck and was hospitalized but was “com ng
along K’; and that M. Fantini had suffered facial injuries, but

had been treated and rel eased. Ex. Ato Pl. Br. at 41.

' I'n this Menorandum the Court will refer to Defendant
Ohio Casualty Insurance Conpany’s Mdtion for Sunmary Judgenent as
“Def. Mot”; its Menorandum of Law in support of that Mtion as
“Def. Br.”; and its Reply Brief in support of that Mdtion as
“Def. Rep. Br.” The Court will refer to Plaintiff John DeWalt’s
Reply to the Defendant’s Mtion for Summary Judgnent as “Pl.
Reply” and its Brief in Qpposition to the Motion as “Pl. Br.”
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Chio Casualty’s insurance policy on the GQuffey vehicle
provided for liability coverage for personal injuries sustained
by an occupant of the vehicle in the anmount of $25,000 per person
and $50, 000 per accident. Def. Mdt. and PI. Reply at ¥ 10.

On Septenber 15, 1998, counsel for M. DeWalt wote
Ohio Casualty informng the insurer that M. DeWalt had been
di agnosed with permanent paralysis fromthe chest down. M.
DeValt’ s counsel asked Chio Casualty to advise himof its policy
l[imts and inform himof “your conmpany’s position regarding
paynment of sane in order to avoid a bad faith claim” Ex. Ato
Pl. Br. at 42. Chio Casualty responded in a letter dated
Septenber 24, 1998, informing M. DeWalt’s counsel of the
$25, 000/ $50, 000 policy limts on the Guffey vehicle, but stating
that it had a “policy limts problemon this matter,” expl ai ni ng
that there were at least three claimants fromthe accident. The
letter stated that Chio Casualty was still gathering information
on the claimants and that as soon as it was in a position to
di scuss settlenent, it would “be in touch.” 1d. at 43.

By Septenber 15, 1998, Chio Casualty had al ready
recei ved correspondence froman attorney on behal f of M.

Swi nehart, enclosing medical bills totaling $45,502.81. As of
that time, however, Chio Casualty had not been contacted by M.

Fantini. Def. Mot. and PI. Reply at Y 11, 15.



Chio Casualty’s file log shows eight attenpts to
t el ephone M. Fantini between July 28, 1998 and August 10, 1998.
Areport in Chio Casualty’s claimfile dated August 25, 1998,
i ndi cates an agent had spoken to M. Fantini’'s father, who was
unable to give any detail about his son’s injury. The agent
asked M. Fantini’s father to have his son contact the conpany,
and a followup letter was sent, but no response had been
received by the date of the report. The report also contains a
note saying that the accident “appears to be a limts case.” EX.
Ato Pl. Br. at 821-22; Ex. Bto PI. Br. at 30-35, 712-14.

During the remainder of 1998, M. DeWalt’s counsel
provided Ohio Casualty with nedical bills relating to M.
DeWalt’'s treatnent. There is no indication in the record that
M. DeWalt’s counsel made any further inquiries regarding
settlenment. In March of 1999, Ohio Casualty received nedical
bills from M. Sw nehart’s attorney show ng that she had resi dual
nunbness in her right hand and left foot, but “all in all was
doing quite well.” Def. Mot. and PI. Reply at Y 13-14, 18;
Conmpl . at  20.

OChio Casualty nmade no further attenpt to contact M.
Fantini between Septenber 24, 1998, when it sent a letter asking
himto contact the conpany, and March 17, 1999. On March 17,
1999, Onhio Casualty sent M. Fantini a letter informng himthat

it would handle the clains arising fromthe accident without his



invol venent if M. Fantini did not respond in thirty days. On
that sanme day, in a letter that crossed Chio Casualty' s letter in
the mail, counsel for M. Fantini wote Ohio Casualty detailing
M. Fantini’s injuries, including facial disfigurement, and
demandi ng $100, 000 dollars in settlenent. Chio Casualty
responded by letter on April 26, 1999, rejecting his demand and
informng M. Fantini’s counsel of the $50, 000/ $25, 000 policy
l[imts and explaining that there were three claimants to the
policy. The letter also asked M. Fantini for additional
docunentation for his injuries. The letter said that the conpany
was waiting for additional nedical records from one other
cl ai mtant and that the conpany was not yet in a position to nmake a
settlenment offer. Mt. and PI. Reply at § 23; Ex. Dto Def. Mt.
at 10; Ex. Ato PI. Br. at 38, 746.

On March 25, 1999, Ohio Casualty adjuster CGerald Todi
put a note in the clains file stating that “this was probably a
policy limts case.” On April 12, 1999, Chio Casualty enpl oyee
WIlliamBottger sent an email to Chio Casualty enpl oyee G enn
Canmeron, saying he had reviewed the Guffey file and that it was
an obvious “policy limts” case. M. Caneron replied to the
emai |, agreeing that this was a “policy limts” case, and sayi ng
that the limts had been reserved for sonme tine. Caneron further
noted that rel eases could not be tendered until the conpany had

recei ved docunentation fromall clainmnts on the nature and



extent of their injuries, that the adjuster would attenpt to work
out an equitable division of the policy limts with the parties,
and that if this failed, the conpany woul d consider filing an

i nterpl eader and depositing the policy limts with the court.

Def. Mot. and Pl. Reply at 1Y 19-20; Ex. Ato PI. Br. at 39.

On April 26, 1999, Ohio Casualty wote Ms. Quffey’s
father, its nanmed insured, and infornmed himthat the clains
arising fromthe accident could exceed his policy limts. On My
4, 1999, M. Caneron entered a note to Chio Casualty’'s file,
again stating that the claimwas a “policy limts” case. Def.
Mot. and Pl. Reply at 1 20-21.

On June 17, 1999, Ohio Casualty sent a letter to
counsel for all three claimnts, advising themagain of the
policy limts and telling themthat Ohio Casualty was willing to
settle for those limts, if the three claimants could agree on a
distribution. Counsel for M. Dewalt did not respond to this
offer. Instead, on June 21, 1999, he filed suit against M.
Quffey and her father for his injuries in the Court of Common
Pl eas for Northunmberland County. Def. Mdt. and Pl. Reply at 11
23- 24

After M. DeWalt filed suit, Ohio Casualty enpl oyees
made notes to the claimfile on August 23, 1999, Septenber 2,
1999, and Septenber 7, 1999, suggesting the possibility of paying

the policy limts into the court or filing an interpleader. On



Septenber 23, 1999, Chio Casualty wote M. DeWalt’s | awer
advising himthat it had settled the clains of Ms. Sw nehart and
M. Fantini for $12,500 each and offering the renaining $25, 000
of the policy to M. Devalt. M. DeWalt refused the offer and
proceeded to trial on his suit against the GQuffeys. Chio
Casualty continued to offer the policy limts during the four
years the action was pending, but M. DeWalt continued to decline
those offers. Def. Mt. and Pl. Reply at 1Y 25-30.

On August 12, 2003, M. DeWalt received a jury verdict
in his favor and against Ms. CGuffey of over $4,000, 000, |ater
anended to add del ay damages. On the sane day as the jury
verdict, Chio Casualty again offered its policy limts, which
were accepted. Def. Mdt. and Pl. Reply at 19 31-32.

After the jury verdict, M. DeWalt reached a settlenent
agreenent with Ms. Quffey. Under the agreenent, dated May 6,
2004, M. Cuffey agreed to assign M. DeWalt her rights to a
cause of action for bad faith against Chio Casualty. In return,
M. DeWalt agreed to release his clainms against Ms. Quffey for
t he amount of the verdict in excess of the $50,000 policy limts,
amounting to over $4,200,000. |In addition, M. DeWalt agreed to
pay Ms. Guffey $1000, plus an additional $300 per nonth fromthe
signing of the agreenent through the resolution of the bad faith

claim not to exceed four years. |If the paynents were to | ast



four years, they would anount to am additional $14,400. Def.
Mot. and Pl. Reply at 1Y 33-34

On Cctober 8, 2004, M. DeWalt sued OChio Casualty in
the Court of Comon Pl eas for Northanpton County, as assignee of
Ms. Quffey, bringing clains for breach of contract and bad faith.
The suit al so brought a negligence clai magainst attorney Darryl
Wshard, Esq. and the law firmof Mtchell, Mtchell, Gay and
Cal | agher, the | awers who had been retained by Onio Casualty to
defend Ms. Guffey against M. DeWalt’'s lawsuit. On January 18,
2006, the claimagainst M. Wshard and his |law firm was
di sm ssed by stipulation, which created conplete diversity of
citizenship between the plaintiff and the remaini ng defendant,
Ohio Casualty. Ohio Casualty then tinely renoved the suit to
this Court, where it filed this notion to dismss. Def. Mt. and

Pl. Reply at 1 1-4 and Ex. A

1. LEGAL ANALYSI S

Bad faith by an insurance conpany can give rise to two
separate causes of action under Pennsylvania law. a breach of
contract action for violation of an insurance contract’s inplied
duty of good faith and a statutory action under the terns of
Pennsylvania' s bad faith law, 42 Pa. C S. 8 8371. The plaintiff

has brought both clai ns here.



A. Contract Actions for Bad Faith Under Pennsyl vani a Law

Pennsyl vania first recognized a contract action for bad

faith in Cowden v. Aetna, 134 A 2d 223 (Pa. 1957). In Cowden, an

insurer had refused to participate in a litigation settlenent
between its insured and a third-party who had been injured in an
autonobile collision with the insured’ s truck. The proposed
settl ement would have required the insurer to pay its policy
[imts in return for the third-party’s release of all clains
against the insured. |1d. at 224. The proposed settl enent
therefore benefitted the insured by sparing himthe risk of a
verdict in excess of the limts of his insurance, but offered no
benefit to the insurer, which would have paid the maxi num anmount
under its policy and | ost any chance for a verdict | ess than the
policy limts. After the settlenent negotiations coll apsed, the
case proceeded to a verdict for the plaintiff for an anount
$35, 000 greater than the proposed settlenent. 1d. at 227. The
insured then sued its insurer to recover the $35,000 excess
verdict. After a jury verdict for the insured, the trial court
grant ed judgnent notw thstanding the verdict to the defendant
insurer. 1d. at 224.

Revi ew ng the case, the Pennsyl vania Suprene Court for
the first time recognized a cause of action for insurer bad faith
under Pennsylvania |law. The court reasoned that there was the

potential for a conflict of interest between an insurance conpany



and an insured in deciding whether to settle a claimat or near
the policy limts. Because both insurer and insured have
“definite and separate interests in the disposition of such
clai ms” which can becone “substantially hostile” when a claimis
unlikely to settle within the policy limts, the court reasoned
that a insured nmust be required to “act with the utnost good
faith toward the insured” when handling the litigation and
settlenment of clains. [d. at 228.

In defining what this duty of good faith entails, the
Pennsyl vani a Suprene Court held that the insurer nust “consider
in good faith the interest of the insured as a factor” in
deci di ng whether or not to settle a claimand nust “treat the
claimas if [the insurer] were alone liable for the entire
anmount.” [d. |In setting this standard, the court cautioned that
it was not creating an absolute duty for insurance conpanies to
settle clains whenever a possible judgnent against their insureds
m ght exceed the anmobunt of coverage, nor was it requiring
i nsurance conpani es to subnerge their interests and make the
interest of their insureds paranount. Rather, any decision not
to settle within the [imts of a policy nust be nade with “a bona
fide belief by the insurer, predicated on all the circunstances
of the case, that it has a good possibility of winning the suit”
and any decision not to settle nmust be nmade honestly. Id. The

court enphasi zed that evidence show ng only “bad judgnment” was
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insufficient for liability and that “bad faith and bad faith

alone was the requisite to render the defendant liable.” 1d. at
229 (enphasis in original). The court further held that an
insurer’s bad faith nust be proved by “clear and convi ncing
evidence.” |d.

Appl ying these standards to the case before it, the
Cowden court upheld the trial court’s decision to enter judgnent
for the insurance conpany, notw thstanding the jury verdict of
bad faith. The court found the evidence presented showed that
the insurer’s decision not to tender its policy was the “honest,
consi dered judgnent” of the conpany and its counsel and was
justified by a credible belief that the insured m ght be found
not liable. 1d. at 476.

Subsequent deci sions of the Pennsyl vania Suprene Court
have clarified that the cause of action announced in Cowden
sounds in contract, not in tort, and that an insurer found guilty
of this cause of action wll beconme “liable for the known and/or
f or eseeabl e conpensatory damages of its insured that reasonably

flow fromthe bad faith conduct of the insurer.”? Birth Center

2 The Cowden decision, itself, is unclear as to whether the
bad faith action it recogni zes sounds in tort or contract. The
plaintiff in Cowden brought his action against his insurer in
trespass, not assunpsit, and the opinion, itself, seens to refer
to bad faith as both a tort and a contract claim See id. at 227
(liability for bad faith exists where insurer’s handling of the
claimevinces bad faith in “the discharge of its contractua
duty,” but noting that other jurisdictions have all owed recovery
for bad faith on grounds of “negligence, bad faith or fraud”).
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v. The St. Paul Conpanies, Inc., 787 A 2d 376, 379 (Pa. 2001).

When bad faith results in an excess verdict against an insured,
the insurer will beconme “liable regardless of the limts of the
policy for the entire amount of the judgnent secured against the

insured.” Gay v. Nationwide Mut. Ins. Co., 223 A 2d 8, 10 (Pa.

1966); see also Birth Center at 388.

B. Statutory Actions for Bad Faith under Pennsylvani a Law

In addition to the breach of contract action recogni zed
i n Cowden, Pennsylvania also provides a statutory renedy for bad
faith, set out in 42 Pa. C.S. 8 8371. The Pennsylvania bad faith
statute permts an insured to recover interest, punitive danages,
court costs, and attorneys’ fees for an insurance conpany’ s bad
faith:

In an action arising under an insurance policy, if the
court finds that the insurer has acted in bad faith
toward the insured, the court may take all of the
foll ow ng actions:

(1) Award interest on the anount of the claimfromthe
date the claimwas made by the insured in an
anount equal to the prine rate of interest plus
3%

(2) Award punitive damages agai nst the insurer.

(3) Assess court costs and attorney fees against the
i nsurer.

Both Birth Center and G ay subsequently found that a comon | aw
bad faith action sounds in contract. Birth Center, 787 A 2d at
379; Gay, 223 A 2d at 11
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42 Pa. C.S. § 8371. Section 8371 does not allow for the award
of conpensatory damages, which if sought nust be recovered under

ot her theori es. Birth Center, 787 A . 2d at 386.

The statute was enacted in 1990 in response to a
Pennsyl vani a Suprene Court deci sion holding that Pennsylvania did
not recogni ze a common |aw action “in trespass for alleged bad

faith conduct of an insurer.” D Anbrosio v. Pennsyl vania Nat'l

Mut. Casualty Ins. Co., 431 A 2d 966, 970 (Pa. 1981) In a

bel at ed response to that decision, the Pennsylvania |egislature

enacted 42 Pa. C.S. 8 8371 nine years later. See Polselli v.

Nationwide Mut. Fire Ins. Co., 23 F.3d 747, 750 (3d Cr. 1994).

The nature and scope of 8§ 8371 is still “unsettled” in

Pennsyl vania law. Mshoe v. Erie Ins. Co., 824 A 2d 1153, 1161

n. 11 (Pa. 2003) (declining to address whether 8 8371 sounds in
tort or contract or both).® The statute, itself, never defines
“bad faith” or specifies what insurer actions will give rise to
l[iability, and the Pennsylvania Suprenme Court has yet to address
the issue. The United States Court of Appeals for the Third
Circuit has predicted that the Pennsyl vania Suprene Court woul d
follow the two-prong test for liability set out by the

Pennsyl vani a Superior Court in Terletsky v. Prudential Property &

3 The United States Court of Appeals for the Third Circuit
has predicted that, when the issue is addressed, the Pennsylvani a
Suprene Court will find that 8§ 8371 clains sound in tort. Haugh
v. Allstate Ins. Co., 322 F.3d 227, 235-36 (3rd Cir. 2003);
Polselli, 23 F.3d at 750.
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Cas. Ins. Co., 649 A 2d 680, 689-90 (Pa. Super C. 1994). See

Northwestern Mut. Life Ins. Co. v. Babayan, 430 F.3d 121, 137 (3d

Cr. 2005); Keefe v. Prudential Property and Cas. Ins. Co., 203

F.3d 218, 225 (3d G r. 2000).

Terl et sky reasoned that the term“bad faith” was a term
of art that had acquired a particular nmeaning in the context of
i nsurance |law and applied the definition of the termin Black’'s
Law Dictionary:

| nsurance. “Bad faith” on [the] part of [an] insurer is any
frivol ous or unfounded refusal to pay proceeds of a policy;
it 1s not necessary that such refusal be fraudul ent. For
pur poses of an action against an insurer for failure to pay
a claim such conduct inports a dishonest purpose and neans
a breach of a known duty (i.e., good faith and fair
dealing), through sone notive of self-interest or ill wll;
mer e negligence or bad judgnent is not bad faith.
Id., 649 A 2d at 688, quoting Black's Law Dictionary 139 (6th ed.
1990) (citations omtted).

Fromthis definition, the Terletsky court set out a
two-part test, both elenents of which a plaintiff nust establish
by cl ear and convi ncing evidence: The plaintiff nust show (1)
that the insurer |acked a reasonable basis for denying coverage;

and (2) that the insurer knew or recklessly disregarded its |ack

of a reasonable basis. Id., at 689-90; see al so Babayan, 430 F. 3d

at 137; Keefe, 203 F.3d 225.¢

4 Al though the definition of “bad faith” adopted in
Terletsky refers to a “notive of self-interest or ill wll,” a
plaintiff is not required to establish that an insurer was
notivated by such an inproper purpose. Klinger v. State Farm
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C. The Standards for Finding Bad Faith

Both Chio Casualty and M. DeWalt appear to agree that
the same standard for bad faith applies to both the contract and
the statutory causes of action in this case. They differ,
however, as to what that unitary standard should be. Ohio
Casualty argues that the two-part test set out in Terletsky
governs both clainms here. M. DeWalt argues that Terl etsky
properly applies only to first party clainms, |ike those for
uni nsured notorist coverage, but that “[i]n third party refusal
to settle cases,” like this one, “negligence is the applicable

standard rather than the two part standard set forth in

Auto. Ins. Co., 115 F.3d 230, 233-24 (3d Cr. 1997). The Klinger
court, describing the definition set out in Terletsky as dicta,

held that a plaintiff need only satisfy the two el enents set out
in the Terletsky opinion and declined to require a third el enent
of i nproper purpose. Klinger, 115 F.3d at 233.
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Terletsky.”> See Pl. Br. at 8.° Neither of these argunents

appears to be correct.

1. The Standard for Liability in a Statutory Bad
Faith daim

The two-part standard set out in Terletsky defines the
scope of liability for a 8§ 8371 claim Babayan, 430 F.3d at 137;
Keefe, 203 F.3d at 225. M. DeWalt’s suggestion that Terl etsky
applies only to 8 8371 actions concerning first party clains
finds no support in the case law. Although M. DeWalt notes that

nost of the cases that have applied the Terl estky standard have

°> Afirst party claimis one in which the insurer accused
of bad faith has refused to pay a benefit owed directly to the
insured under its insurance policy. See, e.q., Poliselli, 23
F.3d 747 (considering bad faith cl ai magai nst insurer accused of
failing to pay property damage clains allegedly owed to insureds
under their own policies). A third party claimis one in which
the insurer accused of bad faith has refused to pay a clai mowed
to athird party because of the insured’ s actions. See, e.q.,
Birth Center, 787 A.2d 376 (considering bad faith clai magainst
medi cal mal practice insurer accused of failing to settle third
party’s personal injury clains arising out of insured s alleged
mal practice).

6 M. DeWalt’s argunent appears sonewhat inconsistent.
Al though he clearly states that he believes Terl etsky should not
apply to third party refusal to settle cases like this one, he
al so concedes that Terletsky “may be applicable with regard to
punitive damages,” but should not be applied to conpensatory
damages. PI. Br. at 8. Because the statutory § 8371 cause of
action does not provide for conpensatory danmages, but only all ows
punitive danmages, interest, costs, and attorneys’ fees, M.
DeValt may be suggesting that Terl etsky applies only to his
8§ 8371 claim but that his contract claim which allows for
conpensatory damages, is governed by negligence. |If thisis, in
fact, what M. DeWalt is arguing, then, as explained el sewhere in
this opinion, the Court agrees.
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involved first party clains, none of the cases he cites purports
tolimt Terletsky only to such cases, and nothing in Terl etsky
itself suggests such a limtation.’ Mor eover, several

deci sions, including the Schubert opinion relied on in M.
DeValt’'s brief, have applied the Terletsky test in third party

cases. See Schubert v. Anerican | ndependent Ins. Co., No. 02-cv-

6917, 2003 W. 21466915 at *4 (E.D. Pa. June 24, 2003) (applying
the Terlestky test to the statutory cause of action in a third

party excess verdict bad faith claim; Adanski v. Allstate Ins.

Co., 738 A 2d 1033, 1036 (Pa. Super. Ct. 1999) (applying
Terletsky to determne if an insurer violated 8§ 8371 in refusing

to defend its insured against a third party claim.

2. The Standard for Liability in a Contract-Based Bad
Faith daim

Havi ng found that the Terl etsky standard governs the
statutory bad faith claimhere, the Court turns to the standard
governing the contract claim 1Inits brief, Chio Casualty
assunmes, w thout argunent, that Terletsky governs this claimas

well. Although Chio Casualty does not nake it, there is a

7 See PI. Br. at 11-12, citing Poliselli, 23 F.2d 747;
Orison v. Farners New Century Ins. Co., No. 04-cv-1003, 2004 W
1278018 (E.D. Pa. June 8, 2004); Berks Mutual Leasing Corp. v.
Travelers Property Cas., No. 01-cv-6784 2002 W. 31761419 (E.D
Pa. Dec. 9, 2002); O Donnell v. Allstate Ins. Co., 734 A 2d 901
(Pa. Super C. 1999); MGA Ins. Co. v. Bakos, 699 A 2d 751 (Pa.
Super C. 1997); Terletsky, 649 A 2d 680.
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| ogi cal argunment supporting this position. Both the contract
cause of action established in Cowden and the statutory cause of
action created by 8 8371 are based on an insurer’s “bad faith.”
In creating its two-part test for the statutory claim the
Terletsky court relied on the “particular neani ng” that “bad
faith” has in the insurance context, as set out in Black's Law
Dictionary. 1d., 649 A 2d at 688. Cowden simlarly relied upon
a common understanding drawn from“the greatly preponderant
wei ght of authority in this country” in recognizing a claimfor
bad faith. 1d., 134 A 2d at 227. As both the Cowden and
Terl etsky courts were drawi ng on the commonly understood neani ng
of “bad faith” as a termof art in the insurance context, the
same definition of bad faith and therefore the same test for
l[tability mght arguably apply in both. This argunent, however,
has no support in the controlling case |aw.

Decisions in the Pennsylvania state courts and this
circuit have not applied the Terl etsky standard to contract

clains for bad faith. Birth Center, the nbpst recent case in

whi ch the Pennsyl vania Suprenme Court considered a bad faith

contract claim does not cite Terletsky or reference its two-part
test. 787 A .2d 376. Simlarly, Haugh, the only decision in the
United States Court of Appeals for the Third Crcuit to consider

an excess verdict bad faith claimafter Terletsky, neither cites
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the case nor applies its test. 322 F.3d 227. Terletsky
therefore appears limted to clainms brought under 8§ 8371
Pennsyl vani a | aw, al though clear that Terl etsky does
not apply to bad faith clains based in contract, is unclear as to
what the standard should be for such clains. Neither the
Pennsyl vani a state courts nor the courts of this circuit have set
out an explicit definition of “bad faith” for contract actions
based on Cowden or articulated the elenents for such clains
Cowden remains the best articulation of the show ng of
“bad faith” necessary to inpose liability based in contract on an
insurer for failure to settle a case resulting in an excess

verdi ct. See Puritan Ins. Co. v. Canadian Univ. Ins. Co., Ltd.,

775 F.2d 76, 79 (3d Gr. 1985) (standard of care owed by a
carrier to its insured in handling settlenent matters is stated

in Cowden); United States Fire Ins. Co. v. Royal Ins. Co., 759

F.2d 306, 310 (3d Cir. 1986) (looking to Cowden to determ ne the

standard of care owed by an insurer in an excess verdict case).?

8 The nobst recent decision in the U S. Court of Appeals for
the Third Circuit to consider the showi ng necessary to prevail on
a contract claimfor bad faith does not | ook to Cowden. Haugh,
32 F.2d at 237. The Haugh court instead relies on an
internedi ate state appellate court opinion that addressed the
sanme specific factual issue presented in the case. |In pertinent
part, Haugh concerned an insurer’s argunent that it was entitled
to summary judgnent because the evidence showed it had conducted
a reasonabl e investigation of the third-party claimagainst its
i nsured before deciding not to settle it. The Haugh court held
that, even if the insurer’s investigation was reasonabl e,
“Pennsylvania law . . . requires nore,” relying on a Pennsylvani a
Superior Court decision that held that an insurer nust consider
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Under Cowden, an insured “nust accord its insured the
sane faithful consideration it gives its own interest.” [d., 134
A 2d at 228. Any decision to expose an insured to a potenti al
excess verdict, “nmust be based on a bona fide belief by the
insurer, predicated upon all of the circunstances of the case,
that it has a good possibility of wnning the suit.” |1d.; see
al so Haugh, 322 F.3d at 238. For an insurer to have acted in
good faith in refusing to settle, the chance of a finding of non-
[tability nmust be real and substantial and the decision to
litigate nust be nmade honestly. 1d. at 228. This neans that the
sincerity of an insurer’s belief is not sufficient to defeat a
bad faith claim US. Fire, 759 F.3d at 310.

Cowden i s uncl ear whether negligence on the part of an
insurer is enough to create a bad faith claim or whether a
hi gher showi ng of recklessness or intentionality is required.
There are several suggestions in the opinion that negligence can
constitute bad faith. The Cowden plaintiff’s claimwas, in part,

one for negligence, alleging that the insurer was “negligent,

all the factors bearing upon the advisability of settlenent,

i ncluding the anticipated range of the verdicts, the weight of
the avail abl e evidence, and the rel ative appeal of the parties.
Id., 32 F.3d at 237-38, citing Shearer v. Reed, 428 A 2d 635 (Pa.
Super. C. 1981). As it was disputed whether the insurer in
Haugh had properly considered these additional factors in
refusing settlenent, the Haugh court held sumrary judgnent was

i nappropriate. The court also held that the insured’'s failure to
notify the insured of significant settlenent negotiations and the
exi stence of a settlenent offer also provided grounds for a
finding of bad faith. [1d. at 238.
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willful, reckless and [showed] fraudul ent disregard” in failing
to settle within the policy limts. [1d. 134 A 2d at 234. In
addition, inits review of other jurisdictions’ decisions on bad
faith, the Cowden court noted that “alnost all the authorities
are agreed that an insured may recover fromhis insurer,

regardl ess of policy limtations, on the ground of negligence,
bad faith or fraud in the insurer's conduct in respect of its
responsibility.” 1d. at 237. Elsewhere in the opinion, however,
t he Cowden court appears to say that “bad faith” requires

sonmet hing nore than nmere negligence, stating that “bad faith and

bad faith alone was the requisite to render the defendant |iable”

and that “bad judgnment, if alleged, would not have been
actionable.” |d. at 229 (enphasis in original).

G ven the distinction Cowden makes between acti onabl e
“bad faith” and nere “bad judgnent,” Cowden appears to be
requiring sonething nore than negligence for a finding of bad
faith. Subsequent Pennsyl vania Suprene Court deci sions, however,
have stated in dicta that negligence or unreasonabl eness in
investigating a claimor refusing an offer of settlenent can

constitute bad faith. See Geodeon v. State Farm Mut. Auto. Ins.

Co., 188 A2d 320, 322 (Pa. 1963) (An insurer undertaking the
defense of an insured nust act “with due care in representing the
interests of the insured” and if it “is derelict in this duty, as

where it negligently investigates the claimor unreasonably
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refuses an offer of settlenent, it may be |iable regardl ess of
the limts of the policy for the entire anount of the judgnent
secured against the insured.”); Gay, 223 A 2d at 9-10 (sane).
The United States Court of Appeals for the Third

Circuit has al so described the bad faith standard under Cowden as
negl i gence: “Pennsylvania | aw nakes clear that an insurer may be
liable [for bad faith] . . . if it unreasonably refuses an offer
of settlenent.” Haugh, 322 F.3d at 237 (internal quotations and

citations omtted); see also Schubert, 2003 W. 21466915 at *4

(denying summary judgnent on a bad faith contract claimwhere the
evidence permtted a jury to find that the insurance conpany had
acted unreasonably in declining a settlement offer); dark v.

Interstate National Corp., 486 F. Supp. 145, 146-49 (E.D. Pa.

1980) (finding no error in a jury charge permtting the
inposition of bad faith l[iability if the jury found negligence),

aff'd without op., 636 F.2d 1207 (3d G r. 1980). G ven the Haugh

deci sion, the Court concludes that the controlling interpretation
of Cowden in this circuit is that a contract claimfor bad faith
requires evidence that an insurer acted negligently or
unreasonably in handling the potential settlenent of clains

against its insured.
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D. The Sufficiency of the Evidence of Defendant Ohio
Casualty’'s Bad Faith

Havi ng determ ned that separate standards for bad faith
govern the statutory and contract clains for bad faith here, the
Court can now evaluate Chio Casualty’ s notion for sumary
j udgment .

Summary judgnent is appropriate if the pleadings and
ot her evidence on the record “show that there is no genuine issue
as to any material fact and that the noving party is entitled to
a judgnment as a matter of law” Fed. R Gv. P. 56(c). 1In
eval uating the evidence, the court nust view the facts in the
I ight nost favorable to the non-noving party and draw all
reasonabl e i nferences fromthose facts in the non-novant’s favor.

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 255 (1986). The

Court, however, is also “required to take any hei ghtened standard
of proof into account” in deciding a notion for sumrmary judgnent.
Babayan, 430 F.3d at 129. Here, because both the statutory and
contract clains for bad faith nust be proven by clear and
convi nci ng evidence, M. DeWalt’s burden “in opposing a sunmary
j udgnment notion brought by the insurer is commensurately high
because the court nust view the evidence presented in |ight of
t he substantive evidentiary burden at trial.” 1d. at 137.

Ohio Casualty has raised essentially two separate
argunments in support of its summary judgnment notion. In its

initial nmemorandumin support of its notion, it argues that the
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facts established in this case fail to showthat it acted in bad
faith, and that no reasonable jury could find that its actions in
i nvestigating the claimand collecting conplete nedical records
fromall injured parties before making a settlenment offer were
unreasonable. In its reply nmenorandum OGChio Casualty raises an
addi tional argunent, contending that, under Pennsylvania |aw, an
i nsurer cannot be liable for an excess verdict bad faith claim
unless it has expressly refused to settle a claim and that here
Chio Casualty never refused to settle with M. DeWalt. The Court

w Il address Chio Casualty’'s second argunent first.

1. Pennsyl vani a Law Does Not Require that an Insurer
Refuse to Settle a O aimBefore It Can be Found
Li abl e for an Excess Verdi ct.

Ohio Casualty argues that a bad faith action “arises

only when an insurer actually refuses to pay sone benefit due

under the policy.” Def. Rep. Br. at 4 (enphasis in original).
Because Ohio Casualty never refused to settle with M. DeWalt, it
contends it cannot be liable here. In support of this argunent,
Chio Casualty cites cases in which insurers were found to have

commtted bad faith by refusing to settle. [1d. citing Schubert,

2003 W 21466915, dark, 486 F. Supp. 145; Birth Center, 567 Pa.

386; Cowden, 134 A 2d 223.
Ohio Casualty’s argunment is msplaced. Nothing in

Pennsyl vani a | aw suggests that an insurer nust refuse to settle a
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claimbefore it can be found to have acted in bad faith.

Al t hough nost Pennsyl vani a cases finding bad faith do so in
situations where an insurer refuses to settle, no case suggests
that such a refusal is a pre-requisite for a bad faith claim To
the contrary, at |east one case applying Pennsyl vania | aw has
held that, in appropriate circunstances, an insurer who delays in
accepting a settlenent offer, but never refuses to settle, may

nonet hel ess be liable for bad faith. See, e.q,, Schubert, 2003

W 21466915 at *1, *3.

I n Schubert, an insurance conpany representing an
insured against a third party clai mresponded to a settl enent
offer wwth a request that the third party undergo an i ndependent
medi cal exam nation. The third party refused, the case failed to
settle, and the claimant ultimtely obtained a judgnent in excess
of the policy limts. Ruling in the subsequent bad faith case on
the i nsurance conpany’s notion for summary judgnent, the Schubert
court held that the insurance conpany could be |iable for bad

faith under Cowden, but not under the higher standard for

statutory bad faith set out in Terletsky. [d. at *3, *5; see

also Puritan Ins. Co., 775 F.2d at 82 (reversing the district

court’s finding that an insurance conpany had an affirmative duty
to initiate settlenment negotiations, but suggesting that “an
i nsurance carrier nmay be required to broach settl enent

negoti ati ons under sone circunstances”).
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2. Ohio Casualty’s Conduct Does Not Satisfy the
Standard for either a Statutory or a Contract-
Based Bad Faith C aim

Chio Casualty’s principal argunent is that its actions
with respect to its defense of the clains against its insured,
Ms. Quffey, do not rise to the level of bad faith. M. DeWalt,
as Ms. Quffey’s assignee, contends that they do and points to
multiple failings that he contends constituted bad faith. After
reviewing the record in the light nost favorable to M. DeWalt
and giving himthe benefit of all reasonable inferences, the
Court concludes that there is insufficient evidence to allow a
reasonable jury to find, with the requisite clear and convinci ng
standard of proof, that Chio Casualty commtted bad faith under

either the plaintiff’s contract or statutory causes of action.

a. No bad faith in declining to offer policy
limts before obtaining information on other
cl ai mants

M. DeWalt argues that Chio Casualty should have
tendered its policy limts to himafter it received the Septenber
15, 1998, letter fromhis counsel, asking what its policy limts
were and asking its position on tendering them At that tinme it
i's undisputed that Chio Casualty knew that M. DeWalt had been
paral yzed by the accident and understood that M. DeWalt’s claim

for his injuries would exceed the individual [imt on M.
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Quffey’'s policy. M. DeWalt contends that Chio Casualty’s
response to his counsel’s letter, stating that it could not make
a settlenent offer to M. DeWalt because it was still gathering
informati on on the other injured passengers, was unreasonabl e and
in bad faith because Ohio Casualty could have offered himits
policy limts w thout prejudicing the other two potenti al
claimants: *“Paying the single person |imt for a quadriplegic
woul d not have deprived either of the lesser-injured claimnts
fromtheoretically receiving the full Iimt as well.” Pl. Br. at
15.

M. DeWalt’s argunment, however, is factually m staken.
Because of the structure of Ms. CQuffey’s policy and the nunber of
potential claimnts, Ohio Casualty could not have offered M.
DeVal t the maxi num anount avail abl e under the policy w thout
reduci ng the anount available to the other two potenti al
claimants. M. Quffey’s policy provided for coverage for
personal injuries of $50,000 per accident and $25, 000 for each
individual injured. Gven these limts, if Onio Casualty had
offered M. DeWalt the $25, 000 individual maxi mum under the
policy, it would have left only $25,000 to split between the
other two injured passengers, Ms. Swinehart and M. Fantini.
Ohio Casualty therefore could not offer M. DeWalt its policy
[imts without reducing the anount it could offer the other two

potential claimnts.
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Reduci ng the anmount available to settle Ms. Sw nehart
and M. Fantini’s clains before Chio Casualty had sufficient
information to eval uate them woul d have been unreasonable. Here,
even fromthe limted informati on OChio Casualty had available to
it in Septenber 1998, it knew that Ms. Swinehart’s claimfor her
injuries would be greater than the $25, 000 individual coverage
[imt. By that tine, Ohio Casualty knew Ms. Sw nehart had
suffered a broken neck and had received partial nedical bills
fromher |lawer anounting to over $45,6000. Although Ohio
Casualty had | ess information about M. Fantini because he had
not yet responded to their attenpts to comrunicate with him it
knew fromthe initial report on the accident that he had suffered
facial injuries (which ultimately were sufficiently serious to
| ead himto demand $100,000 to settle his claim. |In the face of
this know edge, had Ohio Casualty offered its policy limts to
M. DeWalt and reduced the anpbunt available to Ms. Sw nehart and
M. Fantini, it would have know ngly exposed its insured, M.
Quffey, to the risk of having an insufficient anount remaining in
the policy to settle the latter two clains. Pennsylvania | aw
does not require Chio Casualty to risk acting in bad faith with
respect to the clains of Ms. Swinehart and M. Fantini in order
to avoid being accused of acting in bad faith wwth respect to M.

DeVl t .
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The authority M. DeWalt cites in support of his

argunent i s unpersuasive. He cites Schubert v. Anerican

| ndependent Ins. Co., 2003 W. 21466915 (E.D. Pa. June 24, 2003)

and Cark v. Interstate National Corp., 486 F. Supp. 145 (E. D

Pa. 1980). In both cases, an insurance conpany declined an offer
to settle a third party claimbecause the insurer contended it
needed additional information. The Schubert court refused to
grant summary judgnent to an insurer accused of bad faith where
the insurer had responded to a settlenent offer with a request to
have the clai mant undergo an i ndependent nedi cal exam nati on.
Schubert at *4. The dark court upheld a bad faith jury verdict
agai nst an insurance conpany which had declined nunmerous offers
to settle withinits policy limts on the ground that it needed
additional information to evaluate the claimnt’s preexisting
medi cal conditions. Cark at 146. Neither case addresses the
reasonabl eness of requiring additional information in a situation
like this one, where several claimants exist to the sanme policy
and where the tender of the individual policy limts to any one
cl ai mant woul d reduce the anount available to the others.

In addition, in both Schubert and dark, the insurer
i nsisted on additional investigation in the face of an offer to
settle by the third party claimant. Here, in contrast, M.
DeVlt never nmade an offer to Ohio Casualty to settle his clains.

Al though M. DeVWalt refers to his counsel’s Septenber 15, 1998,
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letter to Chio Casualty as a settlenent “demand,” that letter
only asked Chio Casualty what its policy limts were and what its
position was on tendering themto M. DeWalt “to avoid a bad
faith claim” Even giving M. DeWalt the benefit of every
reasonabl e inference, the letter cannot be construed as an offer
to settle M. DeWalt’s case for Chio Casualty's policy limts,
particularly since the letter nmakes clear that M. DeVWalt’s

counsel did not know what those limts would be.

b. No bad faith in the delay in obtaining
nmedi cal records fromthe other two potenti al
clai mants.

M. DeWalt argues that OChio Casualty comm tted bad
faith by unreasonably delaying its investigation into Ms.
Swi nehart and M. Fantini’s clains. The accident occurred on
July 28, 1998, but Chio Casualty did not tender its policy limts
to the three claimants until June 17, 1999, and did not nake a
separate offer to M. DeWalt of the individual policy limts
until Septenber 23, 1999. Ohio Casualty disputes M. DeWalt’s
characterizations of its actions as delay and contends that it
acted reasonably and not in bad faith.

An insurer’s delay in settling a claimnmay, in sonme
circunstances, constitute bad faith. Klinger, 115 F.3d at 232-
33. Those courts to have considered the issue have held that

del ay al one cannot constitute bad faith under Pennsylvania |aw,

- 30-



unl ess there is evidence to show the insurer knows its delay to

be basel ess and unreasonable. See, e.qg., Klinger at 234 (finding

bad faith fromdelay where the evidence showed the insurer “knew
or recklessly disregarded the fact it had no reasonabl e basis”

for delaying the paynent of the clainm; Kosierowski v. Allstate

Ins. Co., 51 F. Supp.2d 583, 588-89 (E.D. Pa. 1999) (a “long
period of time between denmand and settlenent does not, on its
own, necessarily constitute bad faith”; courts |ook to whether an
insurer “knew that it had no basis to deny the claimant”), aff’'d

w thout op., 234 F.3d 1265 (3d Gr. 2000); Hollock v. Erie Ins.

Exchange, 842 A 2d 409, 413, 418 (Pa. Super. C. 2004). Delay
that is attributable to the need to investigate further or to

sinpl e negligence is not bad faith. See Kosierowski at 589.

All of these cases, however, concern statutory bad
faith clains brought under 8 8371 and are therefore deci ded under
t he hei ghtened Terl etsky standard requiring that a plaintiff show
both that an insurer |acked a reasonable basis for its actions
and that it either knew or recklessly disregarded that |ack. No
case cited by the parties or found by the Court addresses the
ci rcunst ances under which delay can be bad faith in a contract-
based cl ai m subject to the negligence or reasonabl eness standard
set out in Cowden and Haugh.

Because negligence al one can be sufficient to support a

bad faith contract claim the Court believes that the reasoning
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of Kosierowski and simlar cases -- stating that delay

constitutes bad faith only if it is deliberate and know ng and
that delay due to negligence is not bad faith — is correct only
as to clains brought under 8 8371. For bad faith clainms based in
contract, where the governing standard is one of due care, the
Court concludes an insurer’s delay may constitute bad faith if it

is unreasonable or the result of negligence.

i Statutory bad faith

Appl yi ng these standards, the Court concludes that any
delay in Chio Casualty’s handling of these clains cannot support
a bad faith claimunder 8§ 8371. Fromthe factual record before
the Court, there is no evidence suggesting that Chio Casualty
deli berately or know ngly del ayed settling any of the clains
against Ms. GQuffey. OChio Casualty’s internal claimfiles and
correspondence show that its adjusters consistently reported that
the clains against Ms. GQuffey would exhaust its policy limts,
but that Onhio Casualty needed nedical records fromall claimnts
before it could propose a settlenment offer tendering those
limts. No evidence has been presented that suggests Ohio
Casualty deliberately delayed collecting these records or that
Ohio Casualty had no basis for requesting them To the contrary,

as di scussed above, under these circunstances, failing to
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investigate the clains of all three claimnts before nmaking a

settlenment offer would itself have been unreasonabl e.

ii. Contract-based bad faith

The Court al so concludes that the delay in settling
t hese clains does not support a contract-based claimfor bad
faith under Cowden. No reasonable jury could find by clear and
convi ncing evidence that the time taken by Chio Casualty in
processi ng these clainms was unreasonable or negligent. In
reaching this conclusion, the Court finds instructive the case of

Wedi nnyer v. Harlesyville Mut. Ins. Co., 42 Pa. D. & C. 4th 204

(Mont. Co. C.C.P. 1999), aff’'d without opinion, 760 A 2d 442 (Pa.

Super C. 2000).

Li ke this case, Wedinnyer involved an auto acci dent

that injured several people. The plaintiff alleged that an
insurer conmtted bad faith by failing to investigate and process
qui ckly his claimfor under-insured notorist benefits and by
failing to offer hima pronpt settlenment. The insurer defended
its actions by arguing that it had needed tinme to investigate the
clainms of another claimant to the policy and that “neither claim

could be settled without taking into account the rights of the

other claimant.” 1d. at 206. The Wedi nnyer court granted the
i nsurer summary judgnent, applying the Terletsky factors for a

statutory 8 8371 claim The court found that the “apparent
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delays in processing plaintiff's claimresulted largely fromthe
need to collect docunentation fromnultiple parties and the need
to coordi nate settlenent between two parties making cl ai ns upon
the sane single limt policy.” 1d. at 212. Central to the
court’s reasoning was the fact that the delay could not be
entirely attributed to the defendant, but was caused in part by
the claimants. Al though the court found it could “conceivably be
argued that the defendant was negligent in failing to nore
actively pursue settlenment” after the plaintiff nmade a demand or
in failing to nore forcefully press the claimants to negoti ate a
di stribution of the policy, this could not, w thout nore,
constitute bad faith. [d. at 217, 220.

Al t hough W edi nnyer concerned a 8§ 8371 cl ai m and

applied the Terl etsky standard, the Court believes that its
reasoning applies here to M. DeWalt’s contract clai munder

Cowden. Even nore than in Wedinnyer, any delay here was

primarily attributable to the actions of the other claimants to
the policy, not to Chio Casualty. As of Septenber 15, 1998, when
M. DeValt first inquired as to the policy limts, Chio Casualty
had not received conplete nedical records fromany of the three
claimants to its policy. The record shows that M. DeWalt

provi ded his medical records to Chio Casualty before the end of
1998. Ms. Swi nehart, although she provided partial nedical

records before Septenber 15, 1998, did not provide additional
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medi cal records until March 1999. M. Fantini, despite at |east
ten attenpts by Ohio Casualty to contact himin August and
Septenber 1998, did not communicate with Chio Casualty until
March 1999 and was requested to provide additional docunentation
for his claimon April 26, 1999. On June 17, 1999, after
receiving records fromall three claimants, Ohio Casualty offered
to settle for its policy limts, if the claimnts could agree on
a distribution. Four days later, M. DeWalt filed suit wthout
responding to the offer. On Septenber 23, 1999, after having
reached settlenments with Ms. Swi nehart and M. Fantini that were
sufficiently below the policy Iimts to | eave $25, 000 avail abl e
under the policy for M. DeWalt, Ohio Casualty tendered himits
i ndi vidual policy imt.

Fromthis record, the Court does not believe any
reasonable jury could find that Chio Casualty acted unreasonably
or negligently in investigating these clains or in negotiating
with the claimants. Mst of the el even nonth del ay between the
July 28, 1998, accident and Chio Casualty’s June 17, 1999,
settlenment offer was due to the delay by M. Fantini (and to a
| esser extent by Ms. Swinehart) in providing nmedical records to
Ohio Casualty. M. Swinehart did not provide full nedical
records until March 1999 and M. Fantini until sonmetine after

April 26, 1999.
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Al t hough M. DeWalt argues that Ohio Casualty should
have nore aggressively pursued records from Ms. Swi nehart and M.
Fantini, there is no evidence in the record to support an
i nference that any additional efforts by Chio Casualty woul d have
pronpted a faster response fromthese claimants. The | ast
claimant to contact GChio Casualty, M. Fantini, did so after
ignoring the insurer’s repeated attenpts to contact himin August
and Sept enber 1998 and before receiving Ohio Casualty’s March
1999 ultimatumto contact the insurer or risk having the policy
di vided without him On these facts, there is no basis for an
assunption that nore aggressive attenpts to contact M. Fantini
or an earlier ultimtumwould have spurred himto respond nore
qui ckly.

In finding that, on these facts, Chio Casualty is not
responsi ble for delay caused by Ms. Swi nehart and M. Fantini,
the Court is not suggesting that insurers cannot be |iable for
bad faith when delay is caused by third parties under different
circunstances. A third party’s delay in providing nedica
records that in turn delayed settling a claimmght not prevent a
finding of bad faith if the insurer |acked a reasonable basis for
requesting those records or if the insurer |acked a reasonable
basis to postpone pursuing settlement until they were received.
An insurer mght al so becone responsible for athird party’s

delay by actively or tacitly encouraging it, or by negligently or
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unreasonably failing to pursue the requested third party
information diligently. |If athird party s delay proves
intractable, an insurer may have a duty to issue an ultimtum and
proceed to settle the claimw thout the third party’s input and
may be guilty of bad faith if it fails to do so.

None of these hypothetical circunstances, however,
exists in this case. The Court therefore finds insufficient
evi dence here to show that the delay in settling the clains
against Ms. @Quffey constituted bad faith by Chio Casualty under

ei t her applicabl e standard.

C. No bad faith in failing to communicate with
Ms. Guffey.

M. DeWalt also contends that Onhio Casualty conmitted
bad faith by failing to keep Ms. @uffey inforned about the
progress of its investigation into the clainms against her, and in
particular, by not notifying her of the possibility that the
cl ai s agai nst her m ght exceed her coverage until April 26,

1999. M. DeWalt has submitted an expert report of James N

Chett who states that these failures violated both insurance

i ndustry standards and a Pennsyl vani a i nsurance regul ation. That
regul ation states that, if an investigation into a claimcannot
reasonably be conpleted within 30 days, then at that tinme and
every 45 days thereafter, the insurer “shall provide the claimnt

with a reasonable witten explanation for the delay and state
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when a decision on the claimmay be expected.” 31 Pa. Code
8§ 146. 6.

Chio Casualty has not disputed that it did not provide
Ms. GQuffey with updates as to the status of its investigation and
did not notify her of the possibility of an excess verdict until
April 26, 1999. Ohio Casualty’'s brief does not address whet her
its actions in this regard fell below industry standards or
vi ol at ed Pennsyl vani a regul ati ons, and for purposes of this
motion, this Court will therefore assune that they did. |nstead,
Chio Casualty argues that its alleged deficiencies inits
communi cations with its insured cannot support a bad faith claim
because those deficiencies did not cause the excess verdict that
the plaintiff seeks to recover. The Court agrees with Chio
Casual ty.

In a bad faith case, an insurer is |liable only “for the
known and/ or foreseeabl e conpensatory danages of its insured that
reasonably flow fromthe bad faith conduct of the insurer.”

Birth Center, 787 A.2d at 379. To recover for an excess verdi ct,

therefore, a plaintiff nust show that the verdict was a known or
reasonably foreseeable result of the insurer’s bad faith. \Were
an insurer’s bad faith conduct consists of a failure to
communicate with its insured, the plaintiff cannot nmaintain a
claimunless there is sufficient evidence to allow a jury to

conclude that the |l ack of communication in sonme way caused the
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excess verdict. See Schubert, 2003 W. 21466915 at *3; c.f.
Haugh, 322 F.3d at 238.

In Schubert, the plaintiff’s excess verdict bad faith
claimwas based, in part on his insurer’s failure to conmunicate
athird party’'s settlenment offer to him The court held that the
failure to communi cate, although it could be evidence of whether
the insurer “had the insured’ s interests in mnd,” could not in
itself constitute bad faith. The Schubert court reasoned that,
under Cowden, an excess verdict bad faith case arises fromthe
al | eged unreasonabl eness of the insurer’s decision to not settle
and that therefore, unless there is evidence that the insurer’s
failure to communi cate contributed to the rejection of the
settlenment, the failure does not constitute actionable bad faith.
Finding that the plaintiff had presented only “hypothetical” and
specul ative argunents to connect the insurer’s failure to
communicate with the failure to settle, the court found the claim
could not be maintained. 1d. at *3.

Haugh al so concerned an allegation that an insurer
commtted bad faith by failing to informits insured of a
settlenment offer. The court held that this failure could be
“evidence of bad faith” because it represented a violation of the
insurer’s duty “to reasonably informthe insured of significant
devel opnents bearing on the settlenent of clains against the

insured.” 1d. at 238.
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Here, even assunming that Chio Casualty’s failure to
communicate with Ms. Guffey violated its procedures and
Pennsyl vani a regul ations, that failure does not constitute
actionable bad faith. M. DeWalt has not presented any argunent,
not even a “hypothetical” one of the kind found insufficient in
Schubert, to show that GChio Casualty’'s |lack of conmmunication with
Ms. Quffey contributed to the ultimate failure to settle his
claim Nothing in the evidence before the Court suggests that
t here was any connection between the deficiency of Chio
Casualty’s communi cations with Ms. GQuffey and the failure to
settle with M. DeWalt.

Such a connection is particularly inprobable here
because, unlike Haugh and Schubert, this case does not involve an
insurer’s failure to communicate a settlenent offer to an
insured. As discussed el sewhere in this Menorandum M. DeWalt
never offered to settle his claimagainst Ms. Quffey, but only
i nqui red about the limts of the policy. 1In the absence of any
evi dence or argunent that would allow a jury to find Onhio
Casualty’s failure to communicate with Ms. Guffey contributed to
the ultimte excess verdict, this failure cannot constitute bad

faith.
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I11. CONCLUSI ON

M. DeValt has failed to present sufficient evidence to
allow a reasonable jury to conclude that Chio Casualty acted in
bad faith toward its insured, Ms. Guffey, under the standards
applicable to either M. DeWalt’'s statutory or contract-based
cause of action. The Court will therefore grant Chio Casualty’s
Motion for Sunmary Judgnent as to both clains.

An appropriate Order follows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN DEVWALT, assignee of : ClVIL ACTI ON
BETTY JO GUFFEY, now
BETTY JO GUFFEY GOSS
V.
THE OH O CASUALTY )
| NSURANCE COVPANY ) NO. 05-740
ORDER
AND NOW this 10th day of April, 2007, upon
consi deration of the Defendant’s Mdtion for Summary Judgnent
(Docket No. 8), and the plaintiff’s response, |IT IS HEREBY
ORDERED t hat the Mdtion is GRANTED for the reasons set forth in
t he acconpanyi ng nenorandum Judgnent is hereby entered for the
def endant The Chio Casualty |Insurance Conpany and agai nst the

plaintiff John DeWalt.

This case may be cl osed.

BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. McLAUGHLI N, J.




